Fiduciary duties of general and limited partners in limited partnerships have generated a significant number of recent cases. The most important issue has been the relationship between the partners' default duties and detailed 1. The Uniform Partnership Act (UPA), Partner Accountable as a Fiduciary, provides in relevant part:
Every partner must account to the partnership for any benefit, and hold as trustee for it any profits derived by him without the consent of the other partners from any transaction connected with the formation, conduct, or liquidation of the partnership or from any use by him of its property. UNIF. P'SHIP ACT § 21(1) (1914).
Delaware law relating to limited partnerships provides in relevant part:
(c) It is the policy of this chapter to give maximum effect to the principle of freedom of contract and to the enforceability of partnership agreements. (d) To the extent that, at law or in equity, a partner has duties (including fiduciary duties) and liabilities relating thereto to a limited partnership or to another partner or to another person that is a party to or is other bound by a partnership agreement, (1) any such partner or other person acting under the partnership agreement shall not be liable to the limited partnership or to any such other partner or to any other such person for the partner's or other person's good faith reliance on the provisions of such partnership agreement, and (2) the partner's duties and liabilities may be expanded or restricted by provisions in a partnership agreement. (1) to account to the partnership and hold as trustee for it any property, profit, or benefit derived by the partner in the conduct and winding up of the partnership business or derived from a use by the partner of partnership property, including the appropriation of a partnership opportunity; (2) to refrain from dealing with the partnership in the conduct or winding up of the partnership business as or on behalf of a party having an interest adverse to the partnership; and (3) to refrain from competing with the partnership in the conduct of the partnership business before the dissolution of the partnership. (c) A partner's duty of care to the partnership and the other partners in the conduct and winding up of the partnership business is limited to refraining from engaging in grossly negligent or reckless conduct, intentional misconduct, or a knowing violation of law. (d) A partner shall discharge the duties to the partnership and the other partners under this [Act] or under the partnership agreement and exercise any rights consistently with the obligation of good faith and fair dealing. (e) A partner does not violate a duty or obligation under this [Act] or under the partnership agreement merely because the partner's conduct furthers the partner's own interest. (f) A partner may lend money to and transact other business with the partnership, and as to each loan or transaction the rights and obligations of the partner are the same as those of a person who is not a partner, subject to other applicable law. (g) This section applies to a person winding up the partnership business as the personal or legal representative of the last surviving partner as if the person were a partner. UNIF. P'SHIP ACT § 404 (1997). more importantly restricts contracting over fiduciary duties. 4 RUPA has now been adopted in approximately half the states, virtually all of which include the limitations on contracting just noted. 5 RUPA necessitated revision of ULPA because of the latter's linkage with general partnership law. The result is the Uniform Limited Partnership Act (2001) (ULPA 2001). ULPA 2001 is a selfcontained statute that does not rely on cross-references to the general partnership statute. Most importantly for present purposes, ULPA 2001 includes fiduciary duty provisions that are based on RUPA, 6 except that they clarify non-duties of limited partners, an issue that prior law did not address. 7 ULPA 2001 also includes a restriction on contracting similar to that in RUPA. (1) to account to the limited partnership and hold as trustee for it any property, profit, or benefit derived by the general partner in the conduct and winding up of the limited partnership's activities or derived from a use by the general partner of limited partnership property, including the appropriation of a limited partnership opportunity; (2) to refrain from dealing with the limited partnership in the conduct or winding up of the limited partnership's activities as or on behalf of a party having an interest adverse to the limited partnership; and (3) to refrain from competing with the limited partnership in the conduct or winding up of the limited partnership's activities. (c) A general partner's duty of care to the limited partnership and the other partners in the conduct and winding up of the limited partnership's activities is limited to refraining from engaging in grossly negligent or reckless conduct, intentional misconduct, or a knowing violation of law. (d) A general partner shall discharge the duties to the partnership and the other partners under this [Act] or under the partnership agreement and exercise any rights consistently with the obligation of good faith and fair dealing. This article shows that the ULPA 2001's restrictions on contracting regarding fiduciary duties are seriously misguided, primarily because they misunderstand the special nature and functions of the limited partnership form. Two aspects of limited partnerships relate particularly to the costs and benefits of restricting waivers of fiduciary duties. First, unlike the general-purpose business forms of general partnership, close corporation, and limited liability company, which must be designed to accommodate relatively unsophisticated business people, the unique dual-level ownership structure of limited partnerships makes it obviously suitable only for specialized purposes.
Second, the special functions of limited partnerships make restricting fiduciary duty waivers particularly costly in this context. The general partners' personal liability and, more importantly, limited partners' passivity, make the limited partnership form unsuited in most cases for active management of ongoing businesses. Thus, limited partnerships are often used as vehicles for holding assets or portfolios of businesses that are managed through other business organization forms. Fiduciary duties based on management of ongoing businesses usually are inappropriate for firms that primarily hold assets, where the managers are expected to maintain multiple portfolios rather than to devote their efforts to a single firm. Fiduciary duties also may undermine the atmosphere of trust that is important in family limited partnerships.
In light of these considerations, waiver of fiduciary duties should be broadly permitted in limited partnerships. Even if there are valid concerns about protecting limited partners from general partner misconduct, restrictions on waiver should be designed to balance the costs and benefits of waiver. This article shows that courts have managed to do this under the permissive approaches of the UPA and Delaware law. By contrast, the heavy-handed approach of RUPA and ULPA 2001 precludes such balancing.
This article proceeds as follows. Part I provides a general theoretical overview of default fiduciary duties and waiver of those duties in limited partnerships. Part II shows how courts have balanced the costs and benefits of waiver under the permissive approaches of the UPA and Delaware law. Part III contrasts the effect of the broad prohibitions of RUPA and ULPA 2001. Part IV discusses broader issues concerning the role of uniform laws in the context (A) identify specific types or categories of activities that do not violate the duty of loyalty, if not manifestly unreasonable; and (B) specify the number or percentage of partners which may authorize or ratify, after full disclosure to all partners of all material facts, a specific act or transaction that otherwise would violate the duty of loyalty; (6) unreasonably reduce the duty of care under Section 408(c); (7) eliminate the obligation of good faith and fair dealing under Sections 305(b) and 408(d), but the partnership agreement may prescribe the standards by which the performance of the obligation is to be measured, if the standards are not manifestly unreasonable. 
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of the modern firm. Part V contains concluding remarks.
I. OVERVIEW OF LIMITED PARTNERSHIP FIDUCIARY DUTIES
This Part presents a general theory of fiduciary duties in limited partnerships. It begins in subpart A with general considerations relating to fiduciary duties, including their relationship with other limited partnership terms, the history of the limited partnership, the likely users of limited partnerships, and the general nature of fiduciary duties. Subpart B discusses default duties, while subpart C discusses waiver.
A. General Considerations
An important function of any standard business form is to provide a coherent set of rules that function together as an efficient default contract. 9 In other words, in crafting a particular term of the statute, lawmakers need to view the term in the context of other statutory terms. The nature of a default contract represented by a particular business form, in turn, is shaped by history and by the market for business forms.
The Limited Partnership Contract
The distinctive aspects of the limited partnership form traditionally have been its linkage with the general partnership form 10 except for the addition of limited partners, who have limited liability-that is, whose exposure to the firm's debts is generally limited to their investments in the firm. Thus, the limited partnership ownership structure combines actively managing and personally liable general partners with passive limited partners who have no default voting rights. Limited partners' passivity is reinforced by the so-called "control rule," which provides that limited partners are not liable for the limited partnership's obligations unless they "participate[] in the control of the business."
11
Unlike general partners, limited partners have no power to dissolve the firm at will, 12 but traditionally have had the power to cash out of the firm. the provisions of the Uniform Partnership Act govern"); UNIF. P'SHIP ACT § 6(2) (1914) (providing that "this act shall apply to limited partnerships except in so far as the statutes relating to such partnerships are inconsistent herewith"). Limited partnerships are distinct not only from general partnerships, but also from the other dominant business forms. While corporations also have passive limited liability owners, corporate default rules do not provide for either ownership by or liability of directors or officers. Moreover, in contrast to the partnership-type default rules that apply to limited partnerships, corporate shareholders generally can freely transfer their interests, have default voting rights, and have no right or power to exit the firm by dissolving or withdrawal.
Limited liability companies (LLCs) resemble limited partnerships. Indeed, the first limited liability company statute, in Wyoming, was closely based on limited partnership law.
14 An important difference is that LLC statutes do not include a control rule, but rather generally provide for default management directly by the owners with an option for management by managers. 15 Also, although LLC statutes continue to borrow heavily from general and limited partnership law, and therefore have similar rules regarding transfer and dissociation, they are not formally linked to partnership law.
History
Limited partnerships began in the United States as a response to cases such as Waugh v. Carver, 16 holding that one who shared profits in a firm could be deemed to be a partner, at least for purposes of liability to third parties. Early nineteenth-century American statutes in New York (which ultimately provided the U.S. model), Connecticut, and Pennsylvania were based on the European "commenda," which dates back to the twelfth century, and was recognized in French statutory law in 1673.
17
In the commenda, a "commendator," the forerunner of the limited partner, invested capital in exchange for a profit share in a relationship that was distinct from credit (and therefore not subject to usury laws or prohibitions on engaging in trade), and without liability for losses.
18
This brief history shows that the limited partnership from its origins was intended to fill a relatively small slot between outside credit, partner-like ownership, and incorporation. This slot was maintained both here and in Europe primarily by narrowly circumscribing limited partners' participation in the control of the business.
In the United States, the advent of general corporation laws in the late nineteenth century and widespread availability of the corporate form 19 added another complication. Since corporate shareholders could have limited liability without restrictions on exercise of control, one would expect a loosening of restrictions on limited partners' control rights. Indeed, one of the two basic assumptions guiding the drafters of the Uniform Limited Partnership Act, promulgated in 1916, was that:
[n]o public policy requires liability of one who provides capital to a business, acquires an interest in its profits, and has some degree of control if creditors have no reason to believe the person is liable for the debts of the business.
20
However, the corporate tax was imposed around the same time as the promulgation of ULPA and the rise of general incorporation. 21 For decades, the limited partnership form reflected a tension between loosening restrictions on limited liability and a need to maintain a distinction between limited partnerships and corporations in order to protect the dual-level corporate tax. The tension formally ended in 1996 with the adoption of the "check the box" regulations, which generally permitted unincorporated organizations to choose whether to be taxed as partnerships or corporations.
22
Some tax constraints remain. First, the Code provides that an "applicable restriction" on liquidation rights can be disregarded in valuing the interest for tax purposes.
23
Such a restriction is defined to exclude "any restriction imposed, or required to be imposed, by any Federal or State law"; 24 that is, one that is more restrictive than the limitations that would apply under the State law generally applicable to the entity in absence of the restriction. 25 Thus, only statutory restrictions on partner withdrawal, and not those merely provided for in a limited partnership agreement, are effective to discount the value of the interest for estate tax purposes. This is especially significant for a family firm whose owner wants to transfer interests to family members without substantial estate or gift tax. The tax rule provides an incentive for eliminating limited partners' statutory default right to withdraw and receive payment for their interests: even if only a few firms want the discount, the restriction on withdrawal must be in the statute in order for any firms to take advantage of it, while firms whose members want the right to withdraw can draft around the of state legislatures to general incorporation laws). restriction. Second, the Code subjects to corporate tax treatment a "publicly traded partnership" (that is, whose interests are traded or "readily tradable") that has ninety percent or more "passive-type income," including interest, dividends, rents and income from sale of real property or natural resource production.
26
This eliminates a tax justification for choosing the limited partnership form for a publicly held partnership.
The Market for Limited Partnerships
The appropriate design of limited partnership fiduciary duties, like that of other standard form rules, depends on the types of firms that are likely to use the particular bundle of rules that comprise this business form. In other words, there is a two-sided relationship between a business form and the "clientele" of firms that use the form. Firms gravitate to a particular set of rules, and the rules adapt to suit these firms. The relationship is not completely circular, since history determines to some extent both whether firms will want particular rules and the nature of the rules legislatures will have made available. Moreover, as discussed in more detail below, firms may choose a particular business form not just because of its statutory rules, but also because of the case law concerning the form.
There are at least four features of limited partnership-type investments that are important in determining the scope and contractibility of fiduciary duties. First, the limited partnership form is suited for firms that buy, sell, hold, and distribute assets rather than running an ongoing business.
27
These firms notably include firms holding and exploiting natural resources and venture capital partnerships, which hold portfolios of start-up firms. 28 As an indication of this, tax data show that, as of fiscal year 2000, approximately eighty percent of limited partnerships were engaged in the "finance, insurance, real estate, rental and leasing" category, as compared with approximately fifty percent of limited liability companies and general partnerships. 29 This use is consistent with the main distinguishing feature of limited partnerships, the enforced passivity of the limited partners. An ongoing business that seeks to create going concern value must continually make decisions and shift strategies to keep pace with changing markets. This means that owners may benefit from continuously monitoring business decisions and occasionally replacing poorly 26 
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FIDUCIARY DUTIES AND LIMITED PARTNERSHIP AGREEMENTS 935 performing managers. By contrast, firms involved in asset management may be able adequately to constrain managers through covenants that restrict particular types of bad decisions that are known in advance. Second, it is important to distinguish the limited partnership-type business from one where debt-type interests can be substituted for passive equity. Debt is practicable where the firm's assets are easy to value-as where they are shares of publicly traded firms-or are not likely to significantly fluctuate in value. In this situation, the equity stake need not be significant because the debt can be adequately secured by the value of the property without recourse to the managing owners' personal assets. By contrast, limited partners take more risk than typical creditors, though less than common shareholders.
Third, the combination of default restrictions on transferability of limited partnership interests and the corporate tax treatment of limited partnerships with publicly traded or tradable interests mean that most investments in limited partnerships will be purchased directly from the firm rather than in a secondary trading market. This focuses more investor attention on the specific language of the constitutive documents.
Fourth, limited partners' passivity means that their investments are likely to be "securities" for purposes of the application of federal and state securities laws whether or not they are publicly traded. 30 Even if these securities are subject to exemptions, the exemptions may require at least short-form disclosures, and the anti-fraud provisions of the securities laws will apply. These laws help ensure disclosure of important contract provisions, including fiduciary duty waivers.
An exception to the above aspects of the paradigm limited partnership is the family firm in which the manager or managers are the family elders and the passive owners are succeeding generations. These investors would not be expected to insist on powers of active management irrespective of the type of assets the firm holds.
An implication of the holding company nature of the typical limited partnership is that such a firm is unlikely to have significant debts to outside creditors. The firm will finance the purchase of its property with the limited partners' equity contributions without additional tort or contract liabilities. It follows that any general partners' personal liability probably will not be significant. Alternatively, the costs associated with general partners' personal liability can be viewed as an additional reason why limited partnerships are likely mainly to hold assets rather than to run ongoing businesses.
An implication of the risky nature of limited partnership assets is that the firm not only will find it difficult to finance its initial investments through nonrecourse borrowing, but also cannot easily replace equity with debt on an ongoing basis. Thus, such firms would not want to commit to repurchasing 30 equity holders under circumstances where it might have to make untimely asset sales to fund the repurchases. It arguably follows that such firms should be publicly traded in order to provide both efficient market valuation of their assets and an exit mechanism to replace equity repurchases. However, as noted above, under current tax law, public trading would forfeit the advantage of single-level partnership taxation. This suggests a possible tax explanation for the survival of the limited partnership form in addition to the contractual explanation discussed below.
There is a question whether changes in limited partnership law have changed or will change the market for limited partnerships. Several states let limited partnerships form as limited liability partnerships and thereby limit the liability of general partners. 31 Moreover, general partners have been able to incorporate to obtain effective limited liability. 32 There have also been changes in the limited partnership "control" rule, which provides that limited partners are vicariously liable for the debts of the business if they participate in control. 33 The official version of the rule now imposes such liability only if the third party has detrimentally relied on the exercise of control, and then only if the control is not within a long list of acts that the statute provides do not constitute participating in control.
34 Some states, 35 and ULPA 2001, 36 have eliminated the rule.
37
Why would the limited partnership continue to matter if parties can obtain similar features along with partnership-type taxation by forming as LLCs? Given the changes in the limited partnership standard form, the main distinct limited partnership feature is limited partners' default passivity. But a firm can obtain the same feature in every state by forming as an LLC and opting for centralized management.
One reason for the persistence of the limited partnership form is that there is now a body of limited partnership case law that explains and interprets the statutory rules providing for active management by general partners and limited partner passivity. For example, some cases define the agency power of general partners in light of the limited partners' passivity so that third parties bear a significant portion of the risk of general partner misappropriation in transactions involving limited partnership assets. 38 More importantly for present purposes, there is a significant body of case law dealing with the fiduciary duties of general partners in limited partnerships, and specifically with waiver of such duties. 39 Indeed, one Delaware case noted that the waiver rule in Delaware is an important reason for selecting the Delaware limited partnership form. 40 Again, these cases take account of the special role of general partners in limited partnerships, and therefore are not fungible with cases involving LLC managers. Thus, the changes in the limited partnership form make fiduciary case law a main distinct attribute of the limited partnership.
The Nature of Fiduciary Duties
Fiduciary duties are a specific type of contractual term, namely a duty of unselfishness, that applies in the particular situation where one who controls and derives the residual benefit from property (i.e., the "principal") delegates open-ended management power to another person (i.e., the "agent"). 41 In this situation, the agent has the incentive to use control to enrich herself rather than the principal. 42 One way to protect the principal is to subject the agent to a general "fiduciary" duty of unselfishness.
A broad duty of unselfishness may, however, be costly. In particular, the duty may deter the agent from exercising its discretion, and thereby defeat the principal's main objective in hiring the agent. It follows that fiduciary duties should be reserved for situations where their benefits outweigh their costs, taking into account the availability of lower-cost constraints on agents' conflicts of interest. For example, the agent's task may be sufficiently definite, and possible misconduct sufficiently foreseeable, that the agent can be adequately constrained by specific covenants rather than an open-ended duty of unselfishness.
The strong fiduciary duty of unselfishness contrasts with weaker or narrower In particular, fiduciary duties should be distinguished from the general contractual obligation of "good faith." This obligation is really just one that arises from a generous interpretation of the explicit terms of long-term contracts with a view to their overall structure and intent. One court described this process as follows:
If in each contract the parties had to expressly describe and prohibit every artifice by which the parties could potentially deprive each other of the fruits of their agreement, then contracts would soon become as long as the tax code, as difficult to interpret, and (like the tax code) still contain innumerable loopholes available to a party that wished to avoid the spirit of its bargain. The better approach . . . is to treat a contract for what it is-an exchange of solemn promises-and enforce the objectively reasonable expectations of the parties. The transaction in question here is an artifice intended to thwart plaintiff's legitimate contractual expectation that it would have a right of first refusal before the partnership interest owned by CRCO could be transferred to someone outside the Cellular family of companies. As such, the Purchase Agreement violates the covenant of good faith and fair dealing that Oregon law implies in every contract. . . .
[T]he doctrine of good faith is not a new material term created by the court, but rather a term implied by law in every contract to give effect to the legitimate expectations of the parties that were created by the language of their contract.
44
Fiduciary and good faith duties, however, may blur at the margins. 45 For example, the parties to a business association agree to a particular arrangement for sharing the firm's property, such as equally in a general partnership.
46
Good faith is a way to interpret these provisions of the parties' contract. Fiduciary duties, on the other hand, impose an additional obligation to act unselfishly even beyond this sharing obligation. But the difference between the two duties diminishes on closer examination. Assuming fiduciary duties can be waived, the contract is obviously relevant to the existence of the duties. Even if courts view fiduciary duties as mandatory, the application of these duties to a particular firm necessarily depends on context, including the other provisions of the agreement. 
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B. Default Duties in Limited Partnerships
The fiduciary duties of loyalty and care apply in the specific context of an agent's management of the principal's property. It arguably should follow that limited partners, having no default management responsibilities, should have no default fiduciary duties, although they might take on such duties by judicial rule if and to the extent that they become managers of the partnership, 48 or in any other situation by agreement. 49 Perhaps the default rule in limited partnerships should impose such duties along with the undertaking of management responsibilities. The problem with such a rule is that there are gradations in management responsibilities. However, this would force more firms to waive fiduciary duties, which may be a problem if the law restricts waiver. Alternatively, the default rule might impose duties on all limited partners in light of the erosion of the control rule and increasing management role of limited partners, subject to contrary provision in the partnership agreement. The problem is that, if waiver of fiduciary duties is constrained, it may be more difficult to waive than to add duties.
50
The general partners in limited partnerships would seem to have duties similar to those of general partners in limited partnerships. However, the limited partners' passivity requires an important distinction between limited and general partnerships regarding fiduciary duties. In a general partnership, the owners' personal liability encourages them to be active in the business. That is certainly the case in the relatively small firm for which general partnership default rules are designed, featuring co-equal management rights and profit-sharing. By contrast, general partners in a limited partnership manage on behalf of passive limited liability owners, so that fiduciary duties may play a larger role than direct participation in management in constraining conflicts.
It is important to emphasize that the difference between the two types of business entities does not lie in the presence or absence of conflicts of interests. In both types of firms there may be significant conflicts of interests between managing and non-managing owners. However, fiduciary duties theoretically are more important in constraining these conflicts in limited than in general partnerships because of reduced owner voting rights in the former context.
51
The general partners' personal liability arguably affects their duty of care. of the firm as a whole and leave the general partners' personal assets vulnerable to creditors' claims. In the absence of such liability, the reduced voting rights of limited partners as compared to corporate shareholders might justify a somewhat stricter duty. The importance of fiduciary duties in addressing conflicts of interest is increased by the recent trend toward eliminating limited partners' exit rights. Limited partners' inability to respond to self-interested management by cashing out of the firm arguably increases the need to deter self-interested conduct with strong fiduciary duties.
C. Waiver
Default limited partnership fiduciary duties are designed based on the other limited partnership default rules, notably including the passivity of the limited partners. The following discussion will first examine the waiver issue in the context of partnerships generally and then turn to the specific context of limited partnerships.
52
Some commentators argue for restrictions on waiving fiduciary duties in partnerships. 53 In assessing these arguments, it is important to distinguish considerations that apply to enforcement of waivers from those relevant to designing default fiduciary duties. Although fiduciary duties may be appropriate to protect non-managing from managing partners, 54 it does not necessarily follow that partnerships should be unable to contract around fiduciary duties in this situation.
While default fiduciary duties arise out of the structure of the parties' relationship, rules on waiver look at least in part at the identity and circumstances of the contracting parties. Commentators have argued that partners have difficulty foreseeing the risk of bad fiduciary conduct that waivers might facilitate, 55 that contracting parties may suffer from judgment errors that would cause them to treat the risks of fiduciary duty waivers too lightly, 56 and that parties to long-term contracts may be reluctant to bargain aggressively at the outset of their relationships. 
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fiduciary duty waivers in firms should be distinguished from other types of contracts in which the parties may have judgment errors or limited foresight. In other words, why is the general rule on unconscionable contracts not enough to deal with these problems? Second, it is not clear why the problems associated with fiduciary waivers would not apply equally to other partnership terms. Assuming they do, restricting fiduciary duty waivers may be ineffective or counter-productive, since supposedly dominant parties could achieve their purposes by other means, such as by raising the price of their services, contracting for another state's law, or contracting as a non-fiduciary.
58
The real problem may be foreseeing the effects of fiduciary duty waivers. To be sure, foresight is a problem in writing any part of a long-term contract. But liberal construction in light of the general good faith obligation normally is enough to deal with unexpected issues that arise regarding specific terms. However, this sort of fix is inherently unavailable for fiduciary duties, where general delegation of discretion must replace specific terms. Fiduciary duty waivers therefore involve a special risk of unforeseeable costs that is not raised regarding other types of contract terms. This is not, however, a complete justification for restricting fiduciary duty waivers. The problem is that the costs of waivers are as difficult to foresee as those of fiduciary duties. The latter include constraining the fiduciary's exercise of discretion, and the distrust that may arise from giving investors broad power to sue their agents. 59 Even if restricting fiduciary duty waivers is justified in general partnerships, the arguments are weaker for limited partnerships. Although this might seem to be inconsistent with the above arguments for stronger default fiduciary duties in this context, it is important to keep in mind the difference between the issues regarding default duties and those regarding waiver. Permitting waivers also seems not to square with the fact that limited partnership interests often are marketed like corporate stock-without bargaining to passive investors. But it is important to take account of the market for limited partnerships, which indicates that limited partnership investors may be less vulnerable than corporate shareholders.
Three features of the limited partnership form cut in favor of permitting waivers. First, the specialized nature of the limited partnership form is likely to prevent its use by those who most need to be protected from the consequences of their bargains. As discussed above, the mandatory passivity of limited partners and the traditional personal liability of general partners make the limited partnership form suited for only particular uses. Tax considerations suggest that limited partnership interests will not be publicly traded, and therefore will not appear in the guise of the standard corporate investment. Thus, the limited partnership form itself serves as a caution flag that should induce users to get legal advice, and that reduces the justification for protecting those who do not do so. 61 By contrast, close corporations, general partnerships, and LLCs, because of their ready adaptability to a variety of uses, can be viewed as "default" business forms that are likely to be used by small businesses, often with minimal planning and possibly without sophisticated legal advice. 62 Second, default fiduciary duties may not be cost-effective for many firms that are likely to use the limited partnership form, thereby increasing the benefits of permitting waiver of these duties. As discussed above, many limited partnerships are likely to engage in passive holding of assets rather than active management of ongoing businesses. This type of business lends itself to part-time or short-term management, where syndicators attract investors for multiple portfolios either simultaneously or over time rather than managing a single firm for a long period. In this situation, the managers may need to allocate assets to various portfolios, and therefore would not want to owe duties exclusively to a single entity. 63 Moreover, the benefit of fiduciary duties is reduced by syndicators' need to maintain a reputation for fair dealing in order to raise money from new investors in successive portfolios. 64 Venture capital limited partnerships are a particularly important context for multiple syndicator investments, producing both costs of strong fiduciary duties and reputational incentives mitigating the need for such duties. In family limited partnerships, fiduciary duties may be particularly costly because the threat of litigation can undermine trust among family members. 65 At the same time, these bonds of trust arguably make fiduciary duties less beneficial than they are among strangers in more arms-length business contexts.
tax advantage in order to get greater contracting flexibility. The argument for waiver would then have to rest on the costs and benefits of restricting waiver in the public firm context. See Ribstein, supra note 2.
61. The caution may be reinforced by the application in this context of the federal securities laws, in contrast to general partnerships and manager-managed LLCs in which the owners actively participate in management. See supra note 30 and accompanying text. This protection arguably substitutes to some extent for state law restrictions on waiver. To be sure, this does not distinguish limited partnership interests from corporate securities. But the argument for permitting waiver builds on the combination of the caution inherent in the limited partnership form and the federal duty to disclose salient features of the contract, including fiduciary duty waivers.
62. It is not clear that fiduciary duty waivers should be unenforceable even in these firms, since waivers are unlikely to arise in a genuinely "default" situation. Third, limited partnership investments differ from corporate stock in the important respect that they are unlikely to be publicly traded. 66 As noted above, 67 this helps ensure that limited partners will be directly exposed to, if not actually sign, the partnership agreement, rather than being only constructively aware of it as with secondary market trading. On the other hand, a public market for limited partnership interests can be expected to efficiently discount the effect of a waiver into stock price.
At least some of the above circumstances might support an alternative approach of relatively weak default fiduciary duties, recognizing that the parties can always draft for stricter duties when appropriate. This might cause problems in the relatively few cases where the limited partnership form is used by non-family firms that actively manage businesses, and where the parties do not engage in extensive planning. On the other hand, weak default duties may be appropriate if legal rules restrict waiver. In other words, the costs and benefits of restricting waiver must be determined in light of the implications of such restrictions for the design of default rules.
The above discussion suggests that, particularly in limited partnerships, restricting waiver of fiduciary duties involves uncertain benefits and potentially significant costs. Thus, broadly permitting fiduciary duty waivers, and relying on reputational and other constraints on agents' conduct, may be justified in this context. Even if lawmakers conclude that some constraints on waivers are cost-justified, it is particularly important in the limited partnership context to balance the costs and benefits of restricting waiver of fiduciary duties. As discussed in the next Part, the prevailing approaches to fiduciary duty waivers under the UPA, and more explicitly codified in Delaware, take this middle ground approach. and RUPA.
68
A. UPA
Default Duties
Section 21 of the Uniform Partnership Act provides:
(1) Every partner must account to the partnership for any benefit, and hold as trustee for it any profits derived by him without the consent of the other partners from any transaction connected with the formation, conduct, or liquidation of the partnership or from any use by him of its property.
The courts have held that this provision embraces duties of general partners to refrain from self-dealing, appropriating partnership assets and opportunities, competing with the partnership, and mismanaging in both general and limited partnerships. 69 Courts have interpreted the mismanagement duty, or duty of care, in the limited partnership context by analogizing general partners to corporate directors and applying the business judgment rule. 70 This arguably makes available the vast range of corporate business judgment rule cases. This analogy is at least roughly appropriate given the shareholder-like passivity of limited partners.
These duties technically apply to limited partners, whom RULPA defines as "partners."
71 However, consistent with the policy considerations discussed above, the courts have held that, given their absence of power and control, limited partners do not, as such, have fiduciary duties. 72 On the other hand, a limited partner who takes part in control may be subject to fiduciary duties. Also, even without management responsibility, a limited partner has a duty not to use partnership information to compete with the partnership, 74 and may be subject to fiduciary duties under the partnership agreement. 
Waiver
The Uniform Partnership Act does not explicitly restrict waiving fiduciary duties. Rather, it restricts only partner profits from partnership-related transactions "without the consent of the other partners." This appears to contemplate general consent to categories of transactions as well as consent to particular transactions. Thus, courts have held that limited partnership agreements validly can authorize general partner self-dealing. 76 To be sure, there is some ambiguity concerning the enforceability of fiduciary duty waivers in this context. Much of this ambiguity comes from cases in which the partners had broadly authorized the general partners to take certain actions without explicitly waiving fiduciary duties.
77
The courts sensibly have held that such authorizations, standing alone, do not amount to fiduciary duty waivers. 78 One of these cases deserves special note because it There has always been a tension regarding the extent to which a partner's fiduciary duty of loyalty can be varied by agreement, as contrasted with the other partners' consent to a particular and known breach of duty. On the one hand, courts have been loathe to enforce agreements broadly "waiving" in advance a partner's fiduciary duty of loyalty, especially where there is unequal bargaining power, information, or sophistication. For this reason, a very broad provision in a partnership agreement in effect negating any duty of loyalty, such as a provision giving a managing partner complete discretion to manage the business with no liability except for acts and omissions that constitute willful misconduct, will not likely be enforced. Although the Comment characterizes Labovitz as holding that fiduciary duty waivers would not be enforced, this is an overstatement since the agreement in Labovitz contained no such waiver. However, the case does create some uncertainty with its broad dictum:
It is also clear, however, that despite having such broad discretion, Dolan still owed his limited partners a fiduciary duty, which necessarily encompasses the duty of exercising good faith, honesty, and fairness in his dealings with them and the funds of the partnership. . . . It is no answer to the claim that plaintiffs make in this case that partners have the right to establish among themselves their rights, duties and obligations, as though the exercise of that right releases, waives or delimits somehow, the high fiduciary duty owed to them by the general partner-a gloss we do not find anywhere in our law. On the contrary, the fiduciary duty exists concurrently with the obligations set forth in the partnership agreement whether or not expressed therein. Indeed, at least one of the authorities relied upon by defendants is clear that although "partners are free to vary many aspects of their relationship inter se, . . . they are not free to destroy its fiduciary character.
But Labovitz' holding is much more narrowly limited to the freezeout situation involved in the case:
Our courts are not bound to endow it as doctrine that where the general partner obtains an agreement from his limited partner investors that he is to be the sole arbiter with respect to the flow that the cash of the enterprise takes, and thereby to the financial affairs of the partnership were subject to fiduciary obligation to deal prudently and honestly with the partnership and other partners in investing partnership fund); Fate v. Owens, 27 P.3d 990 (N.M. Ct. App. 2001) (interpreting partnership agreement vesting exclusive management in the general partners and not addressing issues of self-dealing or conflict of interest as subject to general fiduciary duties not specifically addressed by agreement).
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creates conditions favorable to his decision that the business is too good for them and contrives to appropriate it to himself, the articles of partnership constitute an impervious armor against any attack on the transaction short of actual fraud. That is not and cannot be the law. . . . And that is precisely the gravamen of plaintiffs' complaint: that the general partner refused unreasonably to distribute cash and thereby forced plaintiffs to continually dip into their own resources in order to pay heavy taxes on large earnings in a calculated effort to force them to sell their interests to an entity which Dolan owned and controlled at a price well below at least the book value of those interests. Such a claim plainly presents an issue for the finder of fact, namely, whether or not Dolan was serving his own interests or those of the partnership. Although defendants state in their brief that Dolan allocated the partnership's funds to meet its needs and to serve its purposes, and although in oral argument defendants represented that the partnership was continually short of cash, the record at this stage is totally devoid of any such evidence. To be sure, all of the allegations made by plaintiffs in their complaint and noted above stand, according to the record made in this case, as unrebutted, undenied, unexplained and uncontroverted.
Labovitz' limitation to the squeezeout scenario was explicitly noted in Adler v. William Blair & Co.
79
The enforceability of fiduciary duty waivers was confirmed in the later Illinois case of LID Associates v. Dolan. 80 In that case, which involved the same general partner as in Labovitz, the agreement went beyond merely giving the general partner broad authority to manage the partnership business to include the following provisions: Anything contained in this Agreement to the contrary notwithstanding, any dealings or contracts with, and any payments, fees or compensation paid directly or indirectly, to any partner or affiliate of a partner shall be on terms no less favorable to the Partnership than would be available from unaffiliated third parties for comparable services, property or materials.
The court held that the trial court committed reversible error requiring a new trial when it admitted expert testimony to the effect that the general partner was 81 held that a contract authorizing the partners to compete with the partnership did not permit a partner-attorney to misuse the partnership's confidential information to cheaply obtain the partnership's property. Along the same lines, a court interpreted a contractual provision clearly recognizing the partners' fiduciary duties as not overriding a waiver of fiduciary duties in the same clause as to conduct that was within the waiver. [o]n the one hand, it allows the parties to compete among themselves, but on the other hand, to the extent that fiduciary duties unrelated to business opportunities might be triggered, those duties remain enforceable. This is just a way of allowing the specific language of the paragraph to limit the general reservation of rights at the end, which is the approach we believe a Georgia court would take.
In the most difficult category of cases, courts have held that even clear fiduciary waivers do not extend to particular conduct, sometimes adding dictum that the agreement cannot eliminate fiduciary duties. In all of these cases, the agreement contained a provision authorizing part-time managers to engage in other businesses even if this business competed with the partnership. As discussed above, this sort of provision would be expected in the typical limited partnership, which manages a portfolio of assets rather than running an ongoing business. However, in each case, a partner seized on the provision not merely to engage in a different business, but to undercut the other partners and take over the business of the firm the partnership was supposed to be managing. This is similar to the freezeout condemned in Labovitz, except that even clear waivers of the duty not to compete did not authorize the conduct. The courts correctly held that the agreements contemplated only engaging in outside business, not using such a business as a vehicle for taking over the partnership.
A significant case in this category, BT-I v. Equitable Life Assurance Society of the United States,
83 relying in part on Labovitz, held that a general partner in a limited partnership could not buy and foreclose on a loan on the partnership's sole asset, an office building, even after giving the partnership an opportunity to participate in the purchase, although the agreement authorized the general partner "to compete, directly or indirectly, with the business of the Partnership." 84 The court noted:
We do not believe the partnership agreement can be read as permitting Equitable to purchase the loans for its own account and foreclose. Certainly, it does not expressly allow such conduct. Even if the language were broad enough to justify such an interpretation, we hold a partnership agreement cannot relieve a general partner of its fiduciary duties to a limited partner and the partnership where the purchase and foreclosure of partnership debt is involved.
85
The court also noted that, while the defendant did not have to pay the loan to avoid disclosure, it could not "step out of the role of partner and into that of an aggressive (and apparently greedy) lender in the marketplace." 86 The court recognized that California RULPA allowed the parties to eliminate the limited partners' right to vote on transactions in which the general partner had a conflicting interest, but said:
[T]he fact that the act allows the parties to structure many aspects of their relationship is not a license to freely engage in self-dealing-it remains our responsibility to delimit the outer boundaries of permissible conduct by a fiduciary. In view of the rule against waiving fundamental fiduciary duties, we cannot stretch these general provisions to include giving Equitable a free hand to act for its own self-interest. Equitable was still a fiduciary, and its conduct must be measured by fiduciary standards.
87
Nor was the conduct authorized by a statutory provision permitting partners to transact business with the partnership with the same rights as non-partners, since that provision merely changed the rule under prior law prohibiting limited partners from making secured loans to the partnership.
88
In Wartski v. Bedford, 89 which also relied on BT-I, an inventor formed a general partnership with a venture capitalist to exploit the former's invention. The agreement permitted the venture capitalist to engage in other profit-making activities "whether or not competitive with the business of the partnership." When the business met financial problems, the venture capitalist got control of the invention by buying the interests in a related company for $10. The court held that this conduct breached the partner's fiduciary duty despite the apparent waiver in the agreement. The court said: [E] Although the above cases can be rationalized as correct interpretations of the partnership agreements, it is necessary also to deal with dicta in Labovitz, BT-I, Wartski, and Triple Five to the effect that the parties cannot "nullify" their fiduciary duties or waive "fundamental" duties. These dicta indicate that the agreements would not have been enforceable even had they explicitly authorized the particular conduct involved in the cases. However, these dicta are best understood as involving interpretation rather than negation of fiduciary duty waivers. Where the parties enter into a co-ownership relationship such as a partnership, they must be understood as undertaking some commitment to the firm, as distinguished from a relationship such as debtor-creditor in which the party stands outside the firm. Accordingly, it is logical to interpret the parties' agreement as preserving some material aspect of the commitment. This is consistent with the interpretation of the contract consistent with the partners' general obligation of good faith. 93 While it is difficult to define that area of commitment hypothetically, it must include the sort of conduct involved in the above cases-that is, taking over the firm and squeezing out the other owners.
The main question these cases raise is whether it is possible to enter into an agreement that is sufficiently explicit to authorize the sort of conduct involved in the cases. The parties can, of course, provide for what amounts to a call option in which one party buys out the other at a pre-agreed price on the occurrence of a triggering event. But the courts understandably are unwilling to sanction what amounts to an option to take over the going concern value of the firm at a price to the co-owners of zero, at least under a waiver that does not explicitly embrace this conduct. No case has had to confront a waiver that explicitly allowed an agent to completely forsake its fiduciary role. It may be that a court in such a case would not allow the apparently authorized conduct.
Theoretically, the parties could avoid such a result by entering into an agreement that included many of the terms of a partnership or other coownership arrangement but that explicitly negated its partnership or fiduciary character. The potential problem with such an arrangement is that the parties might be considered to be liable as partners to third parties. If they tried to avoid this result by forming a limited liability firm such as an LLC or corporation, they would then face being characterized as fiduciaries. The appropriate legal response to this dilemma is to let the parties determine both the characterization and limited liability nature of their relationship. considerations discussed in Part I. LID clarified that the agreement could generally authorize the general partner to reap a benefit in self-dealing transactions with the partnership, subject to a limitation of this benefit to the price in an arms-length transaction. The other cases discussed in this subpart effectively require that any waiver of fiduciary duties preserve a reasonable commitment by the fiduciary to the firm's interests inherent in the relationship.
B. Delaware: Explicit Enforcement of the Agreement
Delaware has long applied the UPA/RULPA approach to fiduciary duties. 95 As discussed in subpart A, this approach supports enforcement of fiduciary duty waivers. However, as discussed above, Labovitz suggested in dictum the possibility that non-waivable fiduciary duties existed apart from the agreement. In the wake of Labovitz, the Delaware legislature clarified limited partnership law by adding the provision noted above explicitly providing for "maximum effect to the principle of freedom of contract and to the enforceability of partnership agreements," and that "the partner's duties and liabilities may be expanded or restricted by provisions in a partnership agreement." 96 Perhaps at least partly because of this provision, and because of Delaware's general reputation for legal sophistication, 97 Delaware has become a major jurisdiction for limited partnership formations and litigation 98 just as it has for corporations. The Delaware statute clarifies that the parties' agreement can at least modify fiduciary duties. This would certainly include adding duties, as where limited partners are to have management responsibilities that justify such duties. 99 The main questions concern the extent to which contractual duties can substitute for default fiduciary duties, and whether the contract can eliminate fiduciary duties.
This subpart shows that the substantial litigation under the Delaware freedom-of-contract provision reaches results, and involves a balancing process, similar to the UPA-based cases, with further clarification of the precise limits of fiduciary duty waivers. Delaware courts have enforced explicit waivers as to conduct clearly covered by the waiver, 100 while insisting on good- faith compliance with the explicit provisions of the agreement and indicating in dictum that they would not enforce a complete waiver even if it were explicit. More specifically, the Delaware approach can be summarized in the following way. First, the strongly worded statutory protection of "freedom of contract" focuses the court's attention on the language and structure of the contract in the first instance. This strongly discourages courts from substituting judicial default rules for clearly articulated contractual duties.
101 Second, the courts have reserved a category of fundamental, non-waivable fiduciary duties. 102 This default category effectively encourages the parties to substitute their own customized duties that reasonably meet the needs of the particular firm rather than risking invalidation of the waiver. Third, to the extent that default duties are subject to waiver without displacement, the waiver must be explicit in order to be enforced.
These aspects of the Delaware approach can be illustrated by some of the Delaware cases dealing with limited partnership fiduciary duties under the freedom-of-contract provision. The discussion begins with a pair of cases decided within one month of each other in which Chancellor Chandler decided that the agreement had adequately waived or displaced default fiduciary duties.
Kahn v. Icahn
103 dismissed a claim that Icahn, who indirectly owned the general partner, breached his duties to the limited partnership by allocating some profits from partnership opportunities to his affiliates. The agreement explicitly permitted partners to engage in "other business activities." [a]ssuming without deciding that the Limited Partners were subject to a fiduciary duty when they acted to remove the General Partner, that duty was satisfied because it was coextensive with the requirements of Section 3.7.3. Where, as here, a Partnership Agreement specifically addresses the rights and duties of the partners, any fiduciary duty that might be owed by the Limited Partners is satisfied by compliance with the applicable provisions of the partnership agreement. Wilmington Leasing, 1996 WL 752364, at *14. Chancellor Chandler reasoned that the Delaware statute made traditional fiduciary duties:
See infra text accompanying note 130 (discussing
defaults that may be modified by partnership agreements. . . . Plaintiffs ask me to craft a new principle of law by recognizing that partners have separate and immutable duties of loyalty irrespective of clear and unambiguous modifications of fiduciary duties provided in a legally enforceable partnership agreement. Under the facts alleged I cannot so hold, for Defendants' actions are covered by the Agreement and as such are permissible as a matter of law.
105
Chancellor Chandler's second case, Sonet v. Timber Co. L.P., 106 dismissed a claim based on a general partner's receiving an unfairly large amount of shares of a REIT into which the limited partnership was converted. The limited partnership agreement gave the general partner significant power to manage day-to-day affairs, subject to the requirement that its actions be fair and reasonable to the partnership. With respect to mergers and certain other extraordinary acts or transactions, the general partner had sole discretion without a fair and reasonable qualification, but transactions were subject to approval by a supermajority unitholder vote.
The Chancellor held that the "careful framework established by the Agreement confirms that to the extent that unitholders are unhappy with the proposed terms of the merger (and in this case the resultant conversion) their remedy is the ballot box, not the courthouse."
107
The Chancellor again reasoned that "principles of contract preempt fiduciary principles where the parties to a limited partnership have made their intentions to do so plain." He also noted the special function of limited partnerships, 108 and the role of the Delaware freedom-of-contract provision in attracting firms to adopt this particular form. 109 Given the parties' deliberate choice, courts should hesitate to draw from general principles of fairness in the corporate context. Rather, when faced with a clear opt out, a court should analyze a limited partnership fiduciary duty claim in terms of the operative governing instrument-the partnership agreement-and only when that document is silent or ambiguous, or when principles of equity are implicated, will a court begin to look for guidance from the statutory default rules, traditional notions of fiduciary duties, or other extrinsic evidence.
110
Later cases explained when the preemption of fiduciary duties should be deemed to be sufficiently plain. In some cases, the agreement clearly did not Id. at *1 n.4 (alteration in original).
105. Id. at *2-3 (footnotes deleted). The court also noted that the limited partners' knowledge that the general partner was authorized to compete defeated any expectations on which corporate opportunities liability might be based, and that the partnership did share in the opportunities. held that a provision permitting a general partner to "engage in other business activities or possess interests in other business activities of every kind and description, independently or with others" did not permit self-dealing. Similarly, in Marriott Hotel Properties II Limited Partnership, 112 although the general partner had full power to manage the hotel, 113 the agreement provided that:
[t]he General Partner shall be under a duty to conduct the affairs of the Partnership in good faith and in accordance with the terms of this Agreement. . . . Nothing contained in the Agreement is intended or shall be construed to contract away the fiduciary duty of the General Partner to the limited partners.
114
Vice Chancellor Lamb upheld a claim based on a squeeze-out of the limited partners by manipulation of distributions. The court distinguished Sonet on the ground that the agreement preserved the general partner's default fiduciary duties. 115 However, the general partner did not have an affirmative Unocal duty 116 to protect the limited partners in connection with a tender offer by the general partner's parent, given the partnership's structure and purpose. Specifically, Host Marriott had formed the partnership to finance the ownership of several hotels managed by another Marriott entity under long-term management agreements. Host's wholly-owned subsidiary was the general partner and all of its directors were affiliated with Host. The partnership merely collected management fees and made payments on the debt and to the limited partners. Accordingly, "the limited partners neither expected nor had any right to expect, that the General Partner or its directors would seek to act independently of Host in relation to the Offer." 117 Thus, even without a fiduciary duty waiver, the limited partnership's "structure and purpose" restricted the application of default fiduciary duties, just as the "careful framework established by the Agreement" guided Chancellor Chandler's application of the waiver provision in Sonet.
A pair of cases decided by Vice Chancellor Strine provides additional insights as to when agreements will be deemed to waive default duties. In both cases (as in Sonet), there was no explicit waiver of default duties, so that such duties technically survived the agreement. However, the court resolved both cases on the basis of the duties provided for in the agreement. In other words, 118 involved an alleged breach of fiduciary duty by a general partner who caused the reorganization of a public limited partnership into separate privately and publicly traded entities with approval by a majority of the outside unitholders. The transaction allegedly favored the general partner, who was able to use the tax advantages of the private entity without being concerned about restrictions on transferability. The plaintiff claimed the transaction was effected without adequate disclosure of the advantages of favorable tax treatment of the privately held partnership. This discouraged conversion by the outside unitholders and preserved the public market for the firm's shares, thereby enabling the general partner to convert more of its shares for shares of the private partnership.
The court held that the agreement's requirement of outside unitholder approval effectively reduced the court's inquiry to the adequacy of disclosure, and that the complaint sufficiently alleged inadequate disclosure. The court balanced Sonet's requirement that the provisions displacing fiduciary duties be "plain" against the need for "flexibility" in discerning the parties' intention. This involved applying default fiduciary duties in the absence of a clear Sonettype waiver as long as these duties were not irreconcilable with the operation of the partnership agreement.
The Vice Chancellor noted that this irreconcilability "can itself be evidence of the clear intention of the parties to preempt fiduciary principles." In the present case, fiduciary duties and the partnership agreement could be reconciled by focusing on whether the transaction had been "ratified by an informed, uncoerced majority vote of the minority stockholders." 119 The voting provisions of the agreement create "a safe harbor, that if effectively utilized, is outcome determinative. In the event that the safe harbor does not apply, the defendants would face liability under both contractual and fiduciary theories." 120 Finally, the court dismissed a claim based on failure to disclose a provision of a proposed agreement that said, in part: will not tempted by the piteous pleas of limited partners who are seeking to escape the consequences of their own decisions to become investors in a partnership whose general partner has clearly exempted itself from traditional fiduciary duties. The DRULPA puts investors on notice that fiduciary duties may be altered by partnership agreements, and therefore that investors should be careful to read partnership agreements before buying units. In large measure, the DRULPA reflects the doctrine of caveat emptor, as is fitting given that investors in limited partnerships have countless other investment opportunities available to them that involve less risk and/or more legal protection. For example, any investor who wishes to retain the protection of traditional fiduciary duties can always invest in corporate stock. [6.13 (d)] Whenever in this Agreement the General Partner is permitted or required to make a decision (i) in its "sole discretion" or "discretion", [sic] with "absolute discretion" or under a grant of similar authority or latitude, the General Partner shall be entitled to consider only such interests and factors as it desires and shall have no duty or obligation to give any consideration to any interest of or factors affecting the Partnership, the Operating Partnership or the Record Holders, or (ii) in its "good faith" or under another express standard, the General Partner shall act under such express standard and shall not be subject to any other or different standards imposed by this Agreement or any other agreement contemplated herein. Id. at *6 (emphasis removed).
125. Id. at *8 (internal footnote by court omitted). In a footnote, the court said:
[t]hat is, if the investors wish to protect themselves through legal means. Many investors protect themselves by diversifying their portfolios. One suspects that investment funds and other sophisticated investors also protect themselves by refusing to invest their money in entities Nevertheless, the court rejected the defendants' interpretation of the agreement to the effect that "the General Partner could choose to invest Partnership funds in a failing venture solely to ensure that the General Partner's own investment in that venture is not lost, and turn its back on a less risky and more profitable opportunity for the Partnership."
126
The agreement failed explicitly to preclude the application of default fiduciary duties, and indeed revealed an intention to include such duties by adopting a widely used form but deleting language preempting default duties.
127 Thus, preemption of fiduciary duties was not "plain" enough under Sonet. 128 The court reasoned:
[J]ust as investors must use due care, so must the drafter of a partnership agreement who wishes to supplant the operation of traditional fiduciary duties.
In view of the great freedom afforded to such drafters and the reality that most publicly traded limited partnerships are governed by agreements drafted exclusively by the original general partner, it is fair to expect that restrictions on fiduciary duties be set forth clearly and unambiguously. A topic as important as this should not be addressed coyly.
129
The court also noted references to default fiduciary duties in the registration statement used to sell the partnership interests. Thus, while the agreement sufficiently precluded the application of a procedural fairness test, default substantive fairness and bad faith duties applied. However, the complaint did not sufficiently plead breach of these standards as to termination of dividends, amendment of the agreement to permit non-real-estate investments, and coinvestment of partnership assets with other Icahn affiliates.
The Chancery Court cases discussed above state or imply that a sufficiently clear partnership agreement can eliminate the partners' fiduciary duties. However, in its first opportunity to opine on this issue, the Delaware Supreme Court disagreed. Gotham Partners, L.P. v. Hallwood Realty Partners, L.P.
130
involved a public offer of so-called "odd lot" units, as a result of which the general partner's parent significantly increased its percentage ownership of the limited partnership. The partnership agreement applied specific standards to self-dealing transactions-namely, requiring that the "terms of any such transaction are substantially equivalent to terms obtainable by the Partnership from a comparable unaffiliated third party" and audit committee review. There controlled by persons who have burned them in the past, and that reputational factors might therefore play some role in deterring opportunistic behavior. were no such duties for transactions involving an issuance of units. The court held that the contractual standards applied because the transaction was a resale rather than an issuance, and that the contractual duties supplanted common law fiduciary duties. The defendants failed to comply with the contract's procedural standards for self-dealing transactions, thus triggering damages for breach. Although contractual standards could supplant default standards, the court clarified in dictum that it would not enforce an agreement that eliminated fiduciary duties, contrary to language in Sonet and in the Chancery Court's opinion in the case. 131 The court noted:
[I]n the interest of avoiding the perpetuation of a questionable statutory interpretation that could be relied upon adversely by courts, commentators and practitioners in the future, we are constrained to draw attention to the statutory language and the underlying general principle in our jurisprudence that scrupulous adherence to fiduciary duties is normally expected. . . . There is no mention in § 17-1101(d)(2), or elsewhere in DRULPA at 6 Del. C., ch. 17, that a limited partnership agreement may eliminate the fiduciary duties or liabilities of a general partner. . . .
Finally, we note the historic cautionary approach of the courts of Delaware that efforts by a fiduciary to escape a fiduciary duty, whether by a corporate director or officer or other type of trustee, should be scrutinized searchingly. Accordingly, although it is not appropriate for us to express an advisory opinion on a matter not before us, we simply raise a note of concern and caution relating to this dubious dictum in the Vice Chancellor's summary judgment opinion.
132
The above discussion shows that Delaware law, while not taking contractual freedom to its theoretical limit, permits a significant amount of flexibility. Although the courts enforce only agreements that leave the limited partners reasonably protected against general partner self-dealing and bad faith, this gives limited partnerships the freedom to adopt a wide variety of provisions. For example, Kahn enforced an agreement permitting the partner to engage in outside business activities. Sonet recognizes that the agreement can eliminate the duty of substantive fairness in transactions between general partners and their partnerships, at least as long as the limited partners have had an 131. That might have been the situation in Gotham if the transaction had qualified as an issuance rather than a resale.
132.
Gotham, 817 A.2d at 167-68. The court footnotes this discussion, stating that:
The Vice Chancellor also noted in his summary judgment opinion that "Any interstitial issues in this case are best dealt with through cautious application of the implied covenant of good faith and fair dealing." Gotham S.J. Op. at 29 n.37. We note that the implied covenant of good faith and fair dealing that inheres in every contract is not pertinent to the issues in this case and any discussion in the Vice Chancellor's summary judgment about the contractual duty of good faith and fair dealing is also dictum. The issue of good faith and fair dealing is not before us, and we need not express any opinion on that issue in this case. Id. at 168 n.17. opportunity after full disclosure to vote on the transaction. R.S.M. and Marriott permitted avoidance of default substantive fairness standards in general partner transactions with the partnership. Miller permitted supplanting of default procedural standards in such a transaction. 133 This approach effectively balances the countervailing arguments concerning waiver discussed above in Part II.C. On the one hand, the courts have concluded that limited partners need some protection against open-ended waivers whose effects the partners cannot fully evaluate at the time of the agreement. On the other hand, the courts have recognized the strong practical reasons for enforcing fiduciary duty contracts in limited partnerships and the implications of the parties' having deliberately selected an entity form that notoriously permits freedom of contract.
The balancing process encourages lawyers to design some combination of procedural and substantive protections that meets the needs of the particular firm. As long as the design is reasonable, even if imperfect, the court will permit the agreed structure to supplant default duties. The Delaware approach discourages poorly drafted contracts by suggesting that onerous default duties might apply unless the contract explicitly substitutes reasonable alternative protections. Thus, fiduciary duties can be viewed as a way to force the more sophisticated party, the syndicator or promoter, to draft cost-effective protections for limited partners. This encourages contracts that substitute nuanced and context-specific protection for one-size-fits-all default fiduciary duties. Thus, the Delaware statute and case law delineate a middle ground between freedom of contract and prohibiting waivers.
The Delaware cases leave two main questions concerning the relationship between the agreement and the requisite level of protection required for limited partners. First, it is not clear precisely how far the contract can go toward displacing fiduciary duties. For example, can a partner engage in self-dealing with the partnership based on authorization by a special committee without having to meet any substantive fairness standards? If so, does the law dictate the membership of the special committee? Second, what is the effect of a clear waiver of fiduciary duties that does not displace default with contractual standards? As discussed above, several cases permit displacement even in the absence of any clear waiver. It is not clear whether the courts would have allowed replacement of the fiduciary standard with a significantly weaker contractual standard had the waiver been sufficiently clear. A possible criticism of this approach is that, given ULPA 2001's elimination of the control rule, 136 limited partners can be expected to take over management functions, and therefore the fiduciary duties that accompany these functions. This suggests that ULPA might include a provision, like what the Uniform Limited Liability Company Act (ULLCA) applies to LLCs, 137 which imposes fiduciary duties to the extent that limited partners exercise management powers. However, it is difficult to design a default rule that accommodates the myriad possible variations in the parties' agreements. 138 This problem would be complicated by the difficulty of waiving default duties under ULPA 2001, discussed below. 139 ULPA 2001's default duties of general partners 140 are based closely on those in RUPA, 141 which probably apply to limited partnerships where RUPA, and not ULPA 2001, is in effect. 142 These duties are probably similar to those applied in cases under the more general UPA provision: a duty of loyalty that includes, in addition to the UPA duty not to appropriate benefits without copartner consent, specific duties to refrain from self-dealing or competition with the partnership; 143 and a duty of care that involves refraining from engaging in "grossly negligent or reckless conduct, intentional misconduct, or a knowing violation of law." 144 RUPA/ULPA 2001's most significant change regarding default duties is its explicit addition of an "obligation of good faith and fair dealing." 145 Although partners, like other contracting parties, clearly have such an obligation, 146 there is a problem inherent in placing the obligation in the fiduciary duty section of the statute and characterizing it as a "standard[] of partner's conduct." Even the RUPA Comments recognize that good faith "is not a fiduciary duty arising out of the partners' special relationship."
147 These comments and provisions make the line between good faith and fiduciary duties even hazier than it otherwise would be.
The main problem with RUPA/ULPA 2001 lies in their restrictions on waiver. 148 As discussed in Part I, restrictions on waiver are particularly illadvised in limited partnerships given the strong arguments and reasons for permitting waiver in this context. Because of the general structure of the limited partnership form, and the "market" for limited partnerships that has developed based on this structure, precluding potential conflicts of interests is likely to be very costly in limited partnerships. Also, the benefits of restricting waiver are relatively low in limited partnerships since investors are more likely to be able to protect themselves in this context than in less specialized business forms such as the general partnership. This is particularly clear in light of the discussion above of Delaware law, which demonstrates the feasibility of combining significant flexibility with protection of limited partners.
Even if some restrictions on waiver are appropriate, the RUPA/ULPA 2001 approach is misguided because it precludes the sort of balancing of costs and benefits that courts have managed to do under the permissive UPA and Delaware statutes. The parties have only two ways to validly restrict the duty of loyalty-by identifying specific categories of activities that do not violate the duty, and by authorizing or ratifying by partner vote. 149 They cannot, for example, substitute an alternative standard such as an arms' length test. 150 Nor can they identify a general category of acts that do not violate the duty, notably 2004] FIDUCIARY DUTIES AND LIMITED PARTNERSHIP AGREEMENTS 963 including competition with the partnership, even if in either case the substitute rule would not be "manifestly unreasonable." The inherent problems of restricting waiver are complicated by the potential ways to avoid the restrictions through other provisions of ULPA 2001. First, ULPA 2001 provides that a person who is both a general and a limited partner, and who "acts as a limited partner," "is subject to the obligations, duties and restrictions under this [Act] and the partnership agreement for limited partners." Since, as discussed above, limited partners have no default duties, this suggests that a general partner may avoid duties by acting as a limited partner. But ULPA 2001 does not define what acts would be those of a limited partner in the dual capacity situation. The agreement theoretically could define those acts without explicitly violating the restrictions on waiver.
Second, ULPA 2001 permits the firm to "specify the number or percentage of partners which may authorize or ratify, after full disclosure to all partners of all material facts, a specific act or transaction that otherwise would violate the duty of loyalty."
151 This suggests that the agreement could permit the general partners themselves to authorize such acts, thereby effectively waiving the restriction on contracting out of the duty of loyalty.
These provisions raise significant interpretation problems that would be avoided by straightforwardly permitting waiver. Moreover, they invite complex end-runs that can make fiduciary duty provisions relatively opaque, inconsistent with the function of restrictions on contracting to protect the unsophisticated.
RUPA and ULPA 2001 also complicate the law through their restriction on default duties in RUPA section 404(e) and ULPA 2001 section 408(e). These sections provide that a partner's conduct "does not violate a duty or obligation under this [Act] or under the partnership agreement merely because the general partner's conduct furthers the general partner's own interest." 152 This probably means that, to the extent that the partners do not act as fiduciaries, they can look to their own interests rather than those of the firm or the other owners, subject to any limitations provided for in the contract. 153 However, this potentially confuses such actions with partners' actions as fiduciaries.
A possible argument for ULPA 2001's restrictions on waiver is that Delaware-type provisions are appropriate mainly for relatively sophisticated firms, or mainly in a context where sophisticated judges and lawyers make a flexible approach workable. As discussed above, the function of the Delaware approach is to encourage sophisticated lawyers to use their skills to craft ) (stating that "the partners owe each other a fiduciary duty only to interpret the contract in a manner consistent with achieving the agreed mutual purpose unless such a construction imposes on one party a burden not contemplated by the scope of the partnership agreement").
agreements that provide for flexibility while taking the limited partners' rights into account. ULPA 2001, on the other hand, arguably suits situations where sophisticated legal talent cannot be assumed to be available. In other words, ULPA 2001 provides a kind of "limited partnership law for dummies."
ULPA 2001-type restrictions on contracting, however, probably are inappropriate for any limited partnership, given the specialized structure of such firms. Indeed, given the high costs and low benefits of ULPA 2001's restrictions on waiver, legal advice to form under ULPA 2001 usually would be highly questionable, if not malpractice, for the many firms that could afford to organize under the more flexible Delware-type law. To be sure, organization outside the home state may be impractical for smaller firms for which the cost of organizing in one state and doing business in another will be a high percentage of capitalization. Yet ULPA 2001's restrictions on contracting are no more appropriate for smaller than for larger firms. For example, the restrictions would force general partners in family limited partnerships to assume fiduciary duties to junior family members. Accordingly, in the multistate context, restrictions on contracting simply discriminate against firms based on the level of capitalization rather than protecting the unsophisticated.
Given the theoretical criticisms of restricting waiver in this context, the practical difficulties of crafting clear restrictions, and difficulties arising from the interstate context, states adopting ULPA 2001 clearly should eliminate its restrictions on waiver. The Delaware approach of generally permitting contracts subject to case-by-case judicial interpretation and application is far superior.
IV. A MORE BASIC PROBLEM: UNIFORM LAWS
The problem with RUPA and ULPA lies at a level deeper than these specific misguided provisions. Uniform laws developed in this country at the end of the nineteenth century, before contractual choice of law was well-recognized. In this earlier context, uniformity was the best way to provide reasonable certainty about which laws would be applied. Notably, there has never been a "uniform," as distinguished from "model," corporation law, perhaps at least partly because the state-of-incorporation choice of law rule for corporations has been well accepted during the entire history of uniform laws.
A current argument for uniform partnership laws is that the drafters of the National Conference of Commissioners of Uniform State Laws (NCCUSL) provide drafting expertise for relatively unsophisticated states. This argument makes little sense given the realities of business law drafting at the state and the NCCUSL levels. Even states removed from the commercial centers have many sophisticated commercial lawyers who can provide guidance in drafting business organization statutes. Moreover, state drafters can draw guidance from what other states have done without having to look to NCCUSL.
Alternatively, the ABA Business Law Section or other national group can provide a model law that is intended to provide guidance rather than to promote uniformity. 154 At the same time, NCCUSL itself has little relevant expertise to offer. Its drafters are generalists who may lack specific knowledge of business association law. They draw their expertise from other NCCUSL statutes, leading to errors such as the ULPA 2001's excessive reliance on general partnership law.
To be sure, a NCCUSL proposal is only that, and can be rejected by state legislators. But NCCUSL proposals carry inherent weight, and come complete with NCCUSL's lobbying muscle to promote enactment. 155 A NCCUSL proposal therefore tends to suck oxygen out of competing model proposals and state law alternatives. Accordingly, it is time to consider abandoning NCCUSL as a drag on efficient development of state laws, or at least keeping it out of business organization law, where there are so many more efficient ways to solve the problems NCCUSL purports to address.
V. CONCLUDING REMARKS
Fiduciary duties in business associations should be regarded as default rules that work together with, and can be displaced by, explicit provisions of the contract. This combination of default and customized rules enables firms to balance protection of non-managing owners with the flexibility necessary to meet business needs. The traditional law of partnership under the Uniform Partnership Act provided an adequate framework for development of judicial rules that provide this efficient balance. The Delaware limited partnership statute provided additional clarification of both the primacy of the parties' contract and the limits of those contracts. But the restrictions on RUPA and ULPA 2001 have no place in the modern law of limited partnerships. In the context of rules permitting firms to choose to be governed by the law of any state, the real effect of these restrictions is simply to discriminate against smaller firms. Indeed, this calls into question the whole project of uniform state laws, at least insofar as these laws relate to firms and other contracts that can effectively choose the applicable state law. 146-48 (1996) .
